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156 VIRGINIA LAW REVIEW 



"LIFE, LIBERTY, AND LIQUOR": A NOTE ON THE 
POLICE POWER. 

"It may be said in a general way that the police power extends to 
all the great public needs. It may be put forth in aid of what is sanc- 
tioned by usage, or held by the prevailing morality or strong and pre- 
ponderant opinion to be greatly and immediately necessary to the 
public welfare * * * with regard to the police power, as elsewhere 
in the law, lines are pricked out by the gradual approach and contact 
of decisions on the opposing sides." Mr. Justice Holmes, in Noble State 
Bank v. Haskell, 219 U. S. 104. 

"DERHAPS the most striking development of American con- 
■*• stitutional jurisprudence during the past quarter of a 
century has been the greatly increased — and as yet undefined 
and unlimited — scope which the courts have allowed the "police 
power." Successive and increasingly radical assaults on per- 
sonal liberty and property rights have been sustained; stare de- 
cisis has not been allowed to thwart the legislative will, and 
while there are, of course, a few conspicuous instances in which 
the courts have refused to sanction police regulations, 1 it is 
nevertheless unquestionable that there has been a more and more 
liberal interpretation of "fundamental principles as they have 
been understood by the traditions of our people and our law." 
The judicial reluctance to pervert "the word liberty in the Four- 
teenth Amendment" by making it "prevent the natural outcome 
of a dominant opinion" 2 has been strikingly evident in the de- 
cisions on State liquor laws. National prohibition under the 
war powers of Congress and by constitutional amendment is 
revolutionary and spectacular; but it should not go unnoticed 
that coincident with these developments the courts have been 
sustaining, with scant ceremony, exceedingly stringent laws for- 
bidding the possession and use of intoxicants. 3 Twenty, even 
five years ago, such enactments would have been declared uncon- 

1 E. g., Lochner v. New York, 198 U. S. 45 (1905) ; Hammer v. Dagen- 
hart, 247 U. S. 251 (1918). 

2 Mr. Justice Holmes, dissenting opinion in Lochner v. New York, 
198 U. S. 45, 76 (1905). 

3 Crane v. Campbell, 245 U. S. 304 (1917), and cases cited below. 
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stitutional; that they are permitted today is in consonance with 
the political metamorphosis that .resulted in national prohibi- 
tion and with the extreme war-time restrictions which were 
placed on liberty and property. The decisions of courts are evi- 
dence that constitutional law is sometimes practical politics. 4 

All prohibition laws have been designed, in the last analysis, 
to check the consumption of intoxicating liquors, and thus to 
reduce "the misery, pauperism, and crime, which," the Supreme 
Court of the United States has said, "have their origin in the 
use and abuse of ardent spirits." 5 With the exception of a few 
early laws of a particularly stringent character, it may be said, 
I think, that the trend of prohibition enactments towards the 
accomplishment of their ultimate purpose — the non-use of in- 
toxicants — has been from indirect methods to direct control. 
Thus, after moral suasion had proved inadequate to cope with 
the evils of intemperance, the New England States attempted li- 
cense laws — notably those which came before the Supreme Court 
of the United States hi 1847. The manufacture and sale of in- 
toxicants were put under a legislative ban in 1850, when the 
Maine law was adopted. "Gradually the battle for temperance 
shifted from the drinker to the drink seller and those behind 
him," and "the appeal for personal abstinence became danger- 
ously subordinated in the temperance campaigns." A number 
of States followed the example of Maine, but few of them 
maintained the prohibition principle without temporary aban- 
donment; laws were either repealed or not enforced and three 

* Gray, The Nature and Sources of The Law, pp. 116, 213. The po- 
lice power, says Professor Brooks Adams, "could not be determined in 
advance by abstract reasoning. Hence, as each litigation arose, the 
iudges could follow no rule but the rule of common sense, and the po- 
lice power, translated into plain English, presently came to signify 
whatever, at the moment, the judges happened to think reasonable. 
Consequently, they began guessing at the drift of public opinion, as it 
percolated to them through the medium of their education and prej- 
udices. Sometimes they guessed right and sometimes wrong, and when 
they guessed wrong they were cast aside, as appeared dramatically 
enough in the temperance agitation." The Theory of Social Resolu- 
tions, p. 94. See also T. R. Powell, "The Logic and Rhetoric of Con- 
stitutional Law," 15 Journal of Philosophy, Psychology, and Scientific 
Methods, 645. 

5 Mugler v. Kansas, 123 U. S. 623. 
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substitutes were attempted: high license, inaugurated by Ne- 
braska ; the dispensary system tried first by South Carolina, and 
then by other Southern States; and finally, "While local prohi- 
bition was applied both in Europe and the United States prior 
to the state-wide experiment of Maine, the distinction of le- 
gally recognizing the principle that the local community has the 
right to license or veto the drink traffic belongs to this coun- 
try." e These substitutes, however, utterly failed to satisfy the 
agitators for a "saloonless nation," and soon, particularly after 
the rise of that group of professional reformers working through 
the Anti-saloon League — the movement for state-wide prohibi- 
tion began to be successful until, in 1918, twenty-nine states had 
forbidden the manufacture and sale of intoxicating liquors. 

These enactments were characterized by far greater string- 
ency than the earlier ones. In order to make them completely 
effective the legislative authority in many cases provided that 
the possession of more than specified quantities of intoxicants 
should be prima facie evidence of intent to sell, but this proved 
inadequate and regulations were therefore passed limiting the 
amount that a man might import or possess, even for personal 
use. Until recently the right to import existed under the com- 
merce clause of the Federal Constitution, and the States were 
powerless to interfere before the liquors reached the consignee. 
The Webb-Kenyon Act, 7 the Reed "bone-dry" amendment to 
the Post Office Appropriation Bill of 1916, 8 and the decisions 
sustaining them gave the States well-nigh plenary authority. 
To the accomplishment of this end a number of very difficult 
questions were raised as to the respective powers of the States 
and of Congress over intoxicating liquors in interstate com- 
merce; but while these were important and will doubtless be 
precedents in the settlement of the conflicts of jurisdiction that 
will arise under the amendment, 9 they have now become aca- 
demic by reason of national prohibition. 

" Koren, Alcohol and Society, pp. 69, 70, 73. 
' Act of March 1, 1913, 37 Stat. L. 699. 

8 39 Stat. L. 1058, 1069. 

9 Section 2 of the amendment provides: "The Congress and the sev- 
eral States shall have concurrent power to enforce this article by ap- 
propriate legislation." 
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But, as I have said, the amendment to the Federal Constitu- 
tion was necessary only to have uniform regulations on the sub- 
ject and to force prohibition on those States which did not de- 
sire it. Constitutional provisions had protected life and liberty 
but not liquor, except in one class of cases : the traffic in intoxi- 
cants could bt dealt with at the will of the legislature, but until 
very recent decisions, laws so radical as to forbid possession 
for individual use, have not been of absolutely indubitable con- 
stitutionality, and it may be worth while to consider the chief de- 
velopments (1) since 1852, when the Maine law was sustained, 
and 1856 when the New York Court of Appeals held unconsti- 
tutional a law which prohibited the sale of intoxicating liquors, 
and (2) the cases relating to possession. The summary will be 
a sort of obituary notice of the constitutional protection which 
the courts have given property and personal rights in intoxi- 
cants. 

I. 

The question of intoxicating liquors in interstate commerce 
first came before the Supreme Court of the United States in 
1847, in three cases arising under the laws of Massachusetts, 
Rhode Island and New Hampshire, which were passed at that 
period when the New England States were without any very 
consistent policy towards the sale of liquors. The court was 
called upon to determine whether the three laws conflicted with 
the commerce clause of the Federal Constitution, but the cases 
are notable on account of the frequently quoted dicta of the 
judges as to the propriety with which the polic power of the 
State might be used to prevent the manufacture and sale of in- 
toxicating liquors. Thus Chief Justice Taney said: "And if 
any State deems the retail and internal traffic in ardent spirits 
injurious to its citizens and calculated to produce idleness, vice, 
or debauchery, I see nothing in the Constitution of the United 
States to prevent it from regulating and restraining the traffic 
or from prohibiting it altogether, if it thinks proper." Never- 
theless he added: "but broad and comprehensive as is this 
power [of police], it certainly cannot extend to the individual 
tastes and habits of the citizen which are confined entirely to 
himself." 10 



The License Cases, 5 How. 504 (1847). 
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But the question of property rights as well as the individual 
habits of the citizen worried the State courts when they were 
called upon to decide the constitutionality of local regulations. 
The Maine prohibitory law came before the Supreme Judicial 
Court in 1852. Looking to the design of the enactment — "The 
suppression of drinking-houses and tippling-shops" — the court 
held that it was not the intention of the legislature to provide — 
and none of the language could receive such a construction — 
that property should not be acquired in intoxicating liquors. 
Thus, when an officer of the State seized eight barrels of rum, 
which was not to be sold in violation of any law of the State, 
an action of replevin could be brought in spite of the provision 
of the statute that no action could be "maintained in any court 
in this State for the recovery or possession of intoxicating or 
spirituous liquors, or the value thereof." The court said, how- 
ever, that the legislature could declare articles capable of injur- 
ing the public health or morals not to be property ; it could come 
to the conclusion that spirituous liquors for harmful purposes — 
waste of time, disorder, injury to health, etc. — should not be 
subjects of property, and "there would be no occasion for com- 
plaint that it had violated any provision of the constitution." 
The Maine law expressly recognized that liquors were prop- 
erty for medicinal or mechanical purposes and for transporta- 
tion — not for sale — through the State; nor was there any inhi- 
bition against personal possession and use. The court, there- 
fore, limited the general language of the prohibitory law and 
held it to forbid only "the maintenance of any action for the 
recovery or possession of such liquors or their value, that were 
liable to seizure and forfeiture, or intended for sale in violation 
of the provisions of the Act." This interpretation was neces- 
sary to make the statute constitutional. 11 

u Preston v. Drew, 33 Me. 558 (1852). The court said: "It may be 
said that a court of justice is not authorized to introduce by construc- 
tion such a limitation; that it savors more of legislation than of con- 
struction. It may be so; and if the Court may not introduce any such 
limitation without encroaching upon the forbidden province of another 
department of the government, it cannot omit its duty to declare that 
provision to be in violation of the provisions of the Constitution, and 
void." (p. 563.) The Constitution provided, "that every person for 
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In nine other cases, 12 decided from 1852 to 1858, prohibitory 
laws were held constitutional, in some instances with scant con- 
sideration of the argument as to vested interests or property 
rights. The Illinois Court said that "a government that did 
not possess the power to protect itself against such and similar 
evils [the traffic in liquors] would be scarcely worth preserv- 
ing"; the Massachusetts Court said in a four-line opinion that 
no principle of the State constitution was violated; the Iowa 
Court relied largely on the dicta of The License Cases. In 
only two jurisdictions were laws declared unconstitutional. 
This was very remarkable. In the words of the leading au- 
thority on the police power: 13 

"We thus find only two cases in which prohibition is declared 
unconstitutional, mainly or exclusively in reliance upon 
the protection due to vested rights; there is no constitu- 
tional recognition of a right of reasonable exercise of civil 
liberty, except perhaps in Indiana and in a dissenting opin- 
ion in Michigan. The general judicial acquiescence in an 
unprecedented exercise of legislative power is all the more 
noteworthy, as the legislation in question was for the time 
almost unenforceable and in most states short-lived." 

The two cases in which the power of the legislature was de- 
nied were in Indiana and New York. The Indiana Court held 
that the legislature was powerless to pass a prohibitory law and 
to destroy property rights in liquors. The State Constitution pro- 
vided that the inalienable rights of the citizens of Indiana were 
"life, liberty, and the pursuit of happiness;" to ascertain the 
meaning of these "natural rights," the court looked to the com- 
mon law and found that the rights of individuals included "the 
right of personal security, the right of personal liberty, and 
the right to acquire and enjoy property." 14 It was therefore 

an injury done him in his person, reputation, property, or immunities, 
shall have remedy by due course of law." 

n Jones v. People, 14 111. 196 (1852); Commonwealth v. Kendall, 12 
Cush. (Mass.) 414 (1853); People v. Hawley, 3 Mich. 330 (1854); Santo 
v. State, 2 Iowa 164 (1855); Lincoln v. Smith, 27 Vt. 326 (1855); People 
v. Gallagher, 4 Mich. 243 (1856) ; State v. Wheeler, 25 Conn. 289 (1856) ; 
State v. Paul, 5 R. I. 185 (1858) ; State v. Allmond, 2 Hous. (Del.) 612 
(1856). 

n Freund, Standards of American Legislation, p. 199. 

11 2 Kent's Com. l. 



162 VIRGINIA LAW REVIEW 

held that intoxicating liquors were property; that they could 
not be taken for public use without compensation; that the leg- 
islature could not enlarge its power over certain kinds of prop- 
erty by declaring that they were nuisances and forbidding their 
enjoyment, and that whether property was a nuisance was a 
question for judicial determination. 15 

A somewhat narrower view was taken by the New York 
Court of Appeals which held that the act of 1855, to prevent 
intemperance, was void so far as, by forbidding sale, it de- 
stroyed property in intoxicating liquors possessed at the time 
the act took effect, although, if the provisions of the statute had 
been confined to liquors imported or manufactured subsequent 
to the act, the due process of law clause of the State constitu- 
tion would not have had the same application. 16 

" Beebe v. State, 6 Ind. 501, 63 Am. Dec. 391 (1855). Two judges 
dissented and the ruling was not followed in later cases. The opinion 
contains some curious statements: "It is easy to see that when the 
people are smarting under losses from depreciated bank paper, a feel- 
ing might be aroused that would, under our plurality system, return a 
majority to the legislature which would declare all banks a nuisance, 
confiscate their paper and the buildings from which it is issued. So 
with railroads, when repeated wholesale murders are perpetrated by 
some of them. And in Great Britain and France we have examples of 
the confiscation of the property of the churches even, which here the 
same constitution that protects the dealer in beer would render safe 
from invasion by the legislative power." (p. 408.) "Even in Great 
Britain, esteemed to have the most liberal constitution on the eastern 
continent, Magna Charta is not of sufficient potency to restrain the ac- 
tion of parliament, as their judiciary does not, as a settled rule, bring 
laws to the test of its provisions. Laws are there overthrown only oc- 
casionally by judicial construction. Such a thing, indeed, as deciding 
a law or royal decree unconstitutional, in an absolute government is 
unknown. Hence the oppression of the people." (p. 396.) President 
Lowell, in commenting on this statement, says: "But ridiculous as 
this scream of the American eagle certainly is, it may not be very long 
before we can say with truth: Hence the oppression of the minority." 
Essays on Government, p. 83 (1889). 

16 Wynehamer v. The People, 13 N. Y. 378 (1856). Of the case, Pro- 
fessor Brooks Adams says: "In that cause Mr. Justice Comstock, who 
was one of the ablest jurists New York ever produced, gave an opin- 
ion which is a model of judicial reasoning. He showed conclusively 
the absurdity of constitutional restrictions, if due process of law may 
be held to mean the enactment of the very statute drawn to work con- 
fiscation * * * in 1887, after controversies of this category had 
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The traffic in intoxicating liquors, Justice Comstock said, 
could be prevented with benefit to the State; nevertheless, if 
arguments as to the harmful character of liquors "can be al- 
lowed to subvert the fundamental idea of property, then there 
is no private right entirely safe, because there is no limitation 
upon the absolute discretion of the legislature, and the guaran- 
tees of the constitution are a mere waste of words." He de- 
clared that the views in The License Cases were "obiter dicta 
merely, and even as such had no reference to the limitation of 
legislative power contained in state constitutions." 17 But, as 
has been said, in most jurisdictions, the laws were sustained, 
and due process clauses in State constitutions were held not to 
bar the enforcement of prohibitory legislation. 

Until the adoption of the Fourteenth Amendment, the Fed- 
eral Constitution could not be appealed to in order to protect 
the manufacture and sale of intoxicants; but, after 1868, cases 
were decided by the Supreme Court of the United States. In 
Bartemeyer v. Iowa, 18 the Supreme Court was called upon to say 
whether an act of the Iowa legislature was void by abridging 
the privileges and immunities of citizens of the United States, 
or depriving the liquor seller of his property without due pro- 
cess of law. As to the first question the Court said that the 
Iowa statute was in existence before the adoption of the amend- 
ment, and unless the amendment conferred privileges and im- 
munities which Bartemeyer did not previously possess the argu- 
ment failed. In the opinion, the Court said: 

"But the most liberal advocates of the rights conferred by 

begun to come before the Supreme Court of the United States under 
the Fourteenth Amendment, Mr. Justice Harlan swept Mr. Justice Com- 
stock aside by quietly ignoring an argument which was unanswerable." 
[Mugler v. Kansas, infra.] Adams, The Theory of Social Revolutions, 
pp. 95-96. 

" At p. 405. Five concurring opinions were filed and there was one 
dissent. Judge T. A. Johnson held that the constitutional provision 
"has no application whatever to a case where the market value of 
property is incidentally diminished by the operation of a statute passed 
for an entirely different object, and a purpose in itself legitimate" al- 
though he accepted the qualification of not affecting "the title, pos- 
session, personal use or enjoyment of the owner." (pp. 466, 467). 

" 18 Wall. 129 (1873). 
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that amendment have contended for nothing more than 
that the rights of the citizen previously existing, and de- 
pendent wholly on State laws for their recognition, are 
now placed under the protection of the Federal govern- 
ment, and are secured by the Federal Constitution. The 
weight of authority is overwhelming that no such immu- 
nity has heretofore existed as would prevent State legis- 
latures from regulating and even prohibiting the traffic 
in intoxicating drinks, with a solitary exception. That ex- 
ception is the case of a law operating so rigidly on prop- 
erty in existence at the time of its passage, absolutely pro- 
hibiting its sale, as to amount to depriving the owner 
of his property. A single case, that of Wynehamer v. The 
People, has held that as to such property the statute would 
be void for that reason. But no case has held that such a 
law was void as violating the privileges or immunities of 
citizens of a State or of the United States. If, however, 
such a proposition is seriously urged, we think that the 
right to sell intoxicating liquors, so far as such a right ex- 
ists, is not one of the rights growing out of citizenship of 
the United States * * *." 

If the liquor involved in the case had been owned at the time 
the sale was forbidden by the State Law, the Court said two 
grave questions would arise: "whether this would be a stat- 
ute depriving him of his property without due process of law; 
and, secondly, whether if it were so, it would be so far a viola- 
tion of the fourteenth amendment in that regard as would call 
for judicial action by this court?" 19 These questions "are not 
to be lightly treated, nor are we authorized to make any ad- 
vances to meet them until we are required to do so by the du- 
ties of our position." 

Later, in the case of Beer Company v. Massachusetts, the Su- 
preme Court of the United States sustained a State prohibitory 
law but still adhered to the distinction which it had taken over 
from the New York Court of Appeals. The Boston Beer Com- 

19 At p. 133. Two concurring opinions were filed in which Mr. Jus- 
tice Bradley (for himself and Mr. Justice Swayne) and Mr. Justice 
Field re-argued the reasons for their dissents in the Slaughter House 
Cases, 16 Wall. 36, and distinguished the Iowa statute from the one 
involved in these cases. These concurring opinions also suggested 
that the law might not have been upheld had the liquor been possessed 
prior to its passage. 
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pany had been incorporated for the purpose of manufacturing 
malt liquors, but the legislature had reserved the right to amend 
or repeal the charter. Under the prohibitory liquor law of 
1869, liquors belonging to the company were seized and for- 
feited. The appeal was made to the Supreme Court of the 
United States on the ground that the prohibitory law impaired 
the obligations of contracts. This appeal the Court denied. Mr. 
Justice Bradley said : 20 

"If the public safety or the public morals require the discon- 
tinuance of any manufacture or traffic, the hand of the 
legislature cannot be stayed from providing for its discon- 
tinuance, by any incidental inconvenience which individu- 
als or corporations may suffer. All rights are held subject 
to the police power of the State. 

"We do not mean to say that property actually in existence, 
and in which the right of the owner has become vested, 
may be taken for the public good without due compensa- 
tion. But we infer that the liquor in this case, as in the 
case of Bartemeyer v. Iowa (18 Wall. 129), was not in 
existence when the liquor law of Massachusetts was 
passed." 

But this distinction could not be used when the Supreme 
Court of the United States was called upon to consider the 
prohibitory legislation of Kansas. One Mugler had engaged in 
the manufacture of beer for several years prior to the adoption 
in 1880 of an amendment to the Kansas Constitution, declaring 
that the manufacture and sale of intoxicating liquors should be 
forbidden. He continued in his business in defiance of the en- 
forcing statute passed in 1881, and the single sale of which he 
was found guilty was of beer manufactured before the passage 
of the prohibitory law. It was shown that the buildings and 
machinery which Mugler used in manufacturing the liquor had 
little value for any other purpose, and the question was whether 
by denying him the privilege of engaging in his business and 
selling the liquors in his possession the Kansas statute deprived 
him of his property without due process of law. 

The opinion of the court was given by Mr. Justice Harlan 
and was based largely on the evils attributable to the use of in- 

20 97 U. S. 25, 32 (1877). 
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toxicating liquors. The Fourteenth Amendment, he said, did 
not take from the States any powers of police that were re- 
served at the time that the original Constitution was adopted; 
he answered the argument as to compensation for property de- 
stroyed or made valueless by disregarding it, and went so far as 
to hold that, in order to make effective its regulations against 
sale, the State might forbid manufacture for personal use. He 
said : 21 

"There is no justification for holding that the State, under 
the guise merely of police regulations, is here aiming to de- 
prive the citizen of his constitutional rights ; for we cannot 
shut out of view the fact, within the knowledge of all, that 
the public health, the public morals, and the public safety, 
may be endangered by the general use of intoxicating 
drinks; nor the fact, established by statistics accessible to 
every one, that the idleness, disorder, pauperism, and crime 
existing in the country are, in some degree at least, tracea- 
ble to this evil. If, therefore, a state deems the absolute 
prohibition of the manufacture and sale, within her limits, 
of intoxicating liquors for other than medical, scientific, 
and manufacturing purposes, to be necessary to the peace 
and security of society, the courts cannot, without usurp- 
ing legislative functions, override the will of the people as 
thus expressed by their chosen representatives. They have 
nothing to do with the mere policy of legislation. Indeed, 
it is a fundamental principle in our institutions, indispensa- 
ble to the preservation of public liberty, that one of the sep- 
arate departments of government shall not usurp powers 

* Mugler v. Kansas, 123 U. S. 623, 662 (1887). In a separate opinion, 
Mr. Justice Field agreed that there is nothing in the Constitution or 
laws of the United States affecting the validity of any State statute 
prohibiting the sale of intoxicating liquors manufactured in the State. 
But he expressed doubt as to whether the State could prohibit the 
manufacture of such liquors for exportation or forbid their sale if im- 
ported. As for the first question, the Court answered it in 1888, when 
it held that the Iowa law forbidding the manufacture of liquors even 
for transportation outside the State was constitutional. Kidd v. Pear- 
son, 128 U. S. 1 (1888). The second question was answered by Leisy 
v. Hardin, 135 U. S. 100 (1890), and gave rise to the Wilson Act, the 
Webb-Kenyon Act and numerous decisions. See my papers, "State 
Legislation under the Webb-Kenyon Act, 28 Harv. Law Rev. 225, and 
"Unlawful Possession of Intoxicating Liquors and the Webb-Kenyon 
Act," 16 Columbia Law Rev. 1. 
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committed by the Constitution to another department. And 
so, if, in the judgment of the legislature, the manufacture 
of intoxicating liquors for the maker's own use, as a bev- 
erage, would tend to cripple, if it did not defeat, the effort 
to guard the community against the evils attending the ex- 
cessive use of such liquors, it is not for the courts, upon 
their views as to what is best and safest for the community, 
to disregard the legislative determination of that question. 
So far from such a regulation having no relation to the 
general end sought to be accomplished, the entire scheme 
of prohibition, as embodied in the constitution and laws 
of Kansas, might fail, if the right of each citizen to manu- 
facture intoxicating liquors for his own use as a beverage 
were recognized." 

After this case, the question was no longer open; the manu- 
facturer or seller of intoxicating liquors had no constitutional 
rights whatever which could prevent the operation of the police 
power of the State, and the only Federal question involved was 
the extent of protection afforded by the commerce clause of 
the Federal Constitution to shipments from without a State. 22 

II 
The Supreme Court of the United States, as has been seen, 
went so far as to deny the right to manufacture for personal 
use, but until December, 1917, it was not called upon to decide 
the truth of Taney's dictum that the police power could not ex- 
tend to the individual tastes and habits of the citizen. There 
were a number of decisions in the State courts — and some con- 
trary authority also — holding that possession for personal use 
could not be prevented. 28 The leading case was State v. Gil- 

a In Mr. Chief Justice White's opinion on the scope of the Webb- 
Kenyon Act, January, 1917, there is this dictum: "That government 
can, consistently with the due process clause, forbid the manufacture 
and sale of liquor and regulate its traffic, is not open to controversy; 
and that there goes along with this power full police authority to make 
it effective, is also not open. Whether the general authority includes 
the right to forbid individual use, we need not consider, since clearly 
there would be power, as an incident to the right to forbid manufacture 
and sale, to restrict the means by which intoxicants for personal use 
could be obtained, even if such use was permitted." Clark Distilling 
Co. v. Western Md. R. Co., 242 U. S. 311, 320 (1917). 

a The text writers were unanimous in maintaining that constitutional 
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man, 24 but that decision was based in large part on the clause of 
the West Virginia Constitution which authorized the legislature 
to pass laws "regulating or prohibiting the sale of intoxicating 
liquors within the limits of this state." 25 The court held that 
this was "an implied inhibition to the exercise of any au- 
thority in regard to that subject which is not embraced in the 
grant," and declared unconstitutional a law which made it a 
crime to "solicit or receive orders for, or keep in his possession 
for another" any intoxicating liquors. The authority of the 
case, by reason of this constitutional provision, did not extend 
outside of West Virginia but it was frequently quoted. 

A similar conclusion was reached by the Kentucky court. 
The State constitution empowered the legislature to provide a 
means whereby the sense of the people of any district might be 
taken on the question of regulating or prohibiting the "sale" of 
intoxicating liquors, and it was further provided that "the Gen- 
eral Assembly shall prescribe such laws as may be necessary 
for the restriction or prohibition of the sale or gift of spiritu- 
ous, vinous, or malt liquors on election days." Assuming that 
a town council had as much police power as the General As- 
sembly, the court held invalid a local ordinance making it un- 
lawful for any person to bring within the town, even for per- 
sonal use, more than a quart of intoxicating liquor. While the 

provisions protected possession. Thus it is said in Woollen & Thorn- 
Ton, The Law of Intoxicating Liquors, § 99 (1910): "A legislature has 
no power to prevent an inhabitant of a state keeping in store intoxicat- 
ing liquors for others; for such a law is an invasion of the constitu- 
tional provision guaranteeing every person the free use and exercise 
of his property." Another writer maintained that since "liquors may 
be a legitimate subject of property, the state can not prohibit one from 
having them in his possession." H. J. Joyce, The Law Relating to In- 
toxicating Liquors, § 85 (1910). To the same effect is Black, Intoxi- 
cating Liquors, § 38 (1892). 

" 33 W. Va. 146, 10 S. E. 283, 6 L. R. A. 847 (1889). 

25 Constitution of West Virginia, Art. 6, § 46. However, the court 
said: "The keeping of liquors in his possession by a person, whether 
for himself or for another, unless he does so for the illegal sale of it, 
or for some other improper purpose, can by no possibility injure or af- 
fect the health, morals, or safety of the public; and, therefore, the stat- 
ute prohibiting such keeping in possession is not a legitimate exertion 
of the police power. It is an abridgment of the privileges and immu- 
nities of the citizen without any legal justification, and therefore void." 
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point decided was simply as to the validity of this municipal 
ordinance, the opinion rested on the ground that it was not com- 
petent for the legislature "to prohibit a citizen from having in 
his own possession spirituous liquors for his own use." 26 The 
court said: 

"The right to use liquor for one's own comfort, if the use is 
without direct injury to the public, is one of the citizen's 
natural and inalienable rights, guaranteed to him by the 
Constitution, and cannot be abridged as long as the abso- 
lute power of a majority is limited by our present Consti- 
tution." 

The court quoted a page from Blackstone on the absolute and 
relative rights of man and two pages from Mill's Essay on Lib- 
erty. This was in 1909! The decision, however, really rested 
on what the court deemed a restricted grant of authority to 
the legislature, 27 and although the case was followed in subse- 
quent decisions, 28 it had no force outside of Kentucky. 

28 Commonwealth v. Campbell, 133 Ky. 50, 117 S. W. 383, 24 L. R. 
A. (N. S.) 172 (1909). "We are confronted, therefore," said the court, 
"with the proposition as to whether or not, in this state, it is compe- 
tent under the police power for any legislative body to prohibit the 
possession or use of liquor by one for his own necessity or comfort. 
Broadly stated, the question before us is whether or not it is compe- 
tent for the legislature to prohibit a citizen from having in his own 
possession spirituous liquor for his own use. It will not require any 
elucidation to show that, if the citizen may be prohibited from having 
liquor in his possession, he can be prohibited from drinking it, be- 
cause of necessity, no one can drink that which he has not in posses- 
sion. So that if it is competent for the legislative body of any given 
city or district, or even the legislature of the state, to prohibit the citi- 
zen from having liquor in his own possession, then a new and more 
complete way has been discovered for the establishment of total pro- 
hibition. * * *." 

" The whole of Kentucky was under "local option" (Constitution, 
§ 61) and the local option statute operated uniformly throughout the 
whole territory in which it was put into effect by a vote of the peo- 
ple. A prosecution could be instituted either under the State law or a 
local ordinance. The general law provided penalties for violation and 
had many enforcement provisions. See 1 Kentucky Statutes (Carroll, 
1915), ch. 81, § 2554ff.; Burdette v. Board of Council, 125 S. W. (Ky.) 
275 (1910), and Commonwealth v. Barbour, 121 Ky. 463, 89 S. W. 479 
(1905). 

88 In Commonwealth v. Smith, 163 Ky. 227, 173 S. W. 340 (1915) the 
court held invalid a statute (Acts 1914, ch. 7, page 25) providing that 
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In State v. Williams, 29 however, the Supreme Court of 
North Carolina held that when "the legislature makes it an in- 
dictable offense to carry more than a certain quantity [of intoxi- 
cating liquors] into a specified" county, within a specified time, 
prohibiting its sale and not prohibiting its use but authorizing 
its use for certain purposes, it is unconstitutional, for that is 
taking property without due process of law and not within the 
police power of a state." But, as the Mississippi Supreme 
Court later declared, 30 the North Carolina majority opinion 
was accompanied by a strong dissent which propounded a ques- 
tion "hard to answer:" 

"* * * if the manufacture, though exclusively for one's 
own use and out of one's own apples and peaches, in the 
county can be forbidden by statute without breaking the 
Constitution, why cannot the importation of the same arti- 
cle across the county line, in a greater quantity than a half 
gallon per day, even for one's own use, be prohibited by the 
same power? The truth is that the Legislature having ju- 
risdiction of the subject, the limitations upon its exercise 

in any county or district where the sale of intoxicating liquor was pro- 
hibited, it should be unlawful "for any person to keep, store or pos- 
sess any such liquors in any room, building or structure other than the 
private residence of such person and which is not used as a public re- 
sort." This differed from the statute making unlawful the possession 
of intoxicating liquor in prohibited territory for purposes of sale. 
When the purpose of the owner was unlawful, the regulation was effect- 
ive. The court said: "Here it is sought to go one step further, and 
make the possession for an innocent purpose considered from the stand- 
point of the police power as much of an offense as if the possession 
were for an unlawful purpose. Manifestly, if the Legislature has the 
power to prohibit such possession at places other than one's private 
residence, then it has the like power to prohibit such possession even 
at a private residence, and this is exactly what was held in Common- 
wealth v. Campbell, supra, could not be done. There must of neces- 
sity be limits beyond which the Legislature cannot rightfully go. We 
think that limit is reached when it prohibits such possession for sale 
or other unlawful purpose." The cases cited for authority were Gil- 
man v. State, supra, and Eidge v. Bessemer, 164 Ala. 599, 51 South. 246. 

28 146 N. C. 618, 61 S. E. 61 (1908). Chief Justice Clark, in a dissent- 
ing opinion, said that the power of the courts to declare laws uncon- 
stitutional was judicial usurpation, and if the power was to be exer- 
cised there must be an explicit provision of the constitution which was 
clearly violated. 

M State v. Phillips, 109 Mass. 22, 67 South. 651 (1915). 
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rest in the wisdom and sound judgment of the Legislature, 
subject only to review by the people, not by the courts." 

The North Carolina decision is the one of the few which did 
not rest upon some particular provision of the State constitu- 
tion regarding the powers of the legislature. 31 But there were, 
a number of cases which held that municipal corporations had 
not the right to forbid possession. Apart from dicta these fur- 
nished little authority against the power of the legislature. 

Eidge v . Bessemer S2 was the leading case. The court was 
dealing with a municipal ordinance and the liquors involved 
were lawfully acquired as property. In the later case of Wil- 
liams v. State 33 the same judge who wrote the opinion in Eidge 
v. Bessemer carefully limited its scope: 

"Attention to the question there presented for review will 
disclose the fact that, as against a municipal ordinance 
which was construed as prohibiting the keeping of intoxi- 
cating liquors for the personal use of the keeper, or rather, 
perhaps, as based upon a principle which involved that re- 
sult, we endeavored to state some reservations in favor of 
the property rights and personal liberty of the individual 
with which the Legislature of the state had made no at- 
tempt to interfere. There was no denial of the right of 

81 The Oklahoma prohibitory law of 1911 forbade the possession of 
more than one quart of any alcoholic liquor. The opinion of the Ok- 
lahoma Criminal Court of Appeals quoted at great length from the 
Kentucky cases and its own decision [Titsworth v. State, 2 Okla. Cr. 
268, 101 Pac. 288 (1909)], and declared that research had not "disclosed 
a single case in conflict with the doctrine of the authorities quoted and 
cited * * *. The only conclusion that we can legitimately arrive 
at is that the act in question is not within a reasonable exercise of the 
police powers of the state — is unconstitutional and void." Ex parte 
Wilson, 6 Okla. Cr. 451, 119 Pac. 596 (1911). The court said, however, 
that the possession of an unusual quantity of intoxicating liquors might 
be "a circumstance which, together with other competent proof, is ad- 
missible against the defendant in the trial of cases involving violations 
of the prohibitory statute. But such possession alone is insufficient 
to sustain a conviction." (p. 606.) See also Ex parte Brown, 38 Tex. 
Cr. App. 295, 42 S. W. 554 (1897). 

82 164 Ala. 599, 51 South. 246 (1909). This case was definitely over- 
ruled by the Alabama Supreme Court when it sustained the possession 
section of the Anti-Shipping bill. Southern Express Co. v. Whittle, 
194 Ala. 406, 69 South. 652 (1915). 

M 179 Ala. 50, 60 South. 903. 
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municipal corporations to pass ordinances in accord with 
prohibition laws, and of course there was no denial of the 
right of the Legislature to enact statutes, to prohibit the 
traffic in intoxicating liquors, and such ordinances and 
statutes to prevent evasions as have real and substantial 
relation to the purpose of prohibition without invading the 
rights secured by the fundamental law." He further ex- 
pressed the object of the decision by saying: 
"The object of the decision was to develop a statement of the 
right of persons in this state, under existing conditions, to 
keep liquors for their own use and to affirm the invalidity 
of municipal ordinances so broadly phrased as to deny 
that right." 34 

On the other hand, there were a number of cases which held 
that the right to possess intoxicating liquors was not absolute 
and was not protected by the Federal or State constitutions. 
The legislature could forbid the possession of more than a 
specified amount or could apply the inhibition to certain terri- 
tory or buildings in the State. California courts decided both 
ways : 35 An ordinance forbidding possession was first de- 

84 Sullivan v. City of Oneida, 61 111. 242 (1871), held that the city un- 
der its charter was not authorized to make it an offense for any person 
to have in his possession any intoxicating liquors. The court said that 
the charter only contemplated a search if the liquors were for sale 
within the city, while the ordinance authorized a search and seizure 
"if the liquors were kept in the city, whether the intention was to sell 
them, or ship them and sell them elsewhere." Hence the ordinance 
was ultra vires. But the court said: "To lessen and prevent the evils 
of intemperance and the innumerable ills flowing therefrom, it is 
within the power of the legislature to declare the possession of in- 
toxicating liquors, for the purpose of sale, as quasi a nuisance, and 
provide a well guarded system for the suppression of their use, and to 
enact that such possession shall be prima facie evidence of the unlaw- 
ful intent." See also Henderson v. Heyward, 109 Ga. 373, 34 S. E. 590 
(1899). 

85 Selma v. Brewer, 9 Cal. App. 70, 98 Pac. 61 (1908). But the court 
decided differently in Ex parte Luera, 28 Cal. App. 185, 152 Pac. 738 
(1915). An ordinance of the city of Azusa provided: "Every person 
having in his possession, within the city of Azusa, any spirituous, 
vinous, malt or mixed liquors, or any alcoholic or intoxicating drinks, 
shall be deemed guilty of a misdemeanor." The ordinance did not 
apply to the keeping of the intoxicating liquors for medical or scientific 
purposes. The court said there was "abundant authority holding that 
such attempted legislation is void, as being in violation not only of 
constitutional rights, but of the inherent right of the individual." 
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clared constitutional and later, when another case arose, "the 
inherent right of the individual" to possess liquors was asserted. 
Laws were declared constitutional, however, in Georgia, Ala- 
bama, New Hampshire, South Carolina and Mississippi. 36 

In addition to these cases, which involved prohibitory laws, 
there were a number of instances in which the possession of 
certain kinds of property was made a crime : lotteries, 37 opium, 38 

36 Easley v. Pegg, 63 S. C. 98, 41 S. E. 18 (1901); Cohen v. State, 7 
Ga. App. 5, 65 S. E. 1096 (1909); State v. Clark, 28 N. H. 176 (1854); 
State v. Phillips, 109 Miss. 22, 67 South. 651 (1915). By the act of 
1783, the City Council of Charleston was vested with authority to 
make regulations "requisite and necessary for the security, welfare, 
and convenience of said city, or for preserving peace, order and good 
government within the same." An ordinance of the city made it un- 
lawful for shop-keepers, other than those licensed, to keep any intox- 
icating liquors in their shops or in any adjacent room. The ordinance 
"is no doubt one of the many restraints imposed on the liberty of the 
citizen, to prevent, if possible, the vending of spirituous liquors to 
slaves. Such regulations are sometimes apparently tyrannical; but 
they must be submitted to as necessary police regulations. If they 
are tyrannical and unnecessary, the popular will can repeal them 
through the city council, or if redress should fail there, by an appeal 
to the Legislature." Heissembrittle v. City Council, 2 McMul. (S. C.) 
233 (1842). 

" Ford v. State, 85 Md. 465, 37 Atl. 172 (1897). In this case it was 
no defense that the traverser did not know the nature of the tickets in 
his possession. 

38 Ah Lim v. Territory, 1 Wash. 156, 24 Pac. 588 (1890); Ex parte 
Mon Luck, 29 Or. 421, 44 Pac. 693 (1896). In the case of Chino Lee 
v. United States, 231 U. S. 735 (1915), the Supreme Court of the United 
States held constitutional (without opinion) a statute of the Philippine 
Islands making it unlawful to possess opium for other than medical 
purposes. The question was presented to the court on a writ of error 
to the Supreme Court of the Philippine Islands, brought on behalf of 
the defendant who had been convicted of having opium in his posses- 
sion. The following passage from the government's brief in this case 
gives an idea of the theory on which the constitutionality was argued: 
"Of course, no one can have a vested right, as against the State, to 
destroy either his morals or his health even if they are his own. The 
moral well-being of the public (the aggregate of the individuals) is a 
sufficient reason; but a plainly decisive one, though a sordid one, is 
that such processes fill the poorhouses, the asylums, and the jails, and 
so put expense on the state. If the state does not choose to subject 
itself to such damage, it surely can protect itself by stopping the 
causes at their source." 
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photographs of United States Treasury notes, 39 wild game, 40 
seines 41 and shot guns and rifles. 42 The last named case was 
the most important. It upheld the authority of the State of 
Pennsylvania to forbid the possession of a shot gun or rifle by 
an unnaturalized foreign born resident. This prohibition was 
justified on the ground that the statute forbade the killing of 
wild game by any such person. "The possession of rifles and 
shotguns is not necessary for other purposes not within the 
statute," said Mr. Justice Holmes, and the possession of intoxi- 
cating liquors would seem equally unnecessary. 

Nevertheless, the weight of authority in the State courts was 
probably against the constitutionality of laws forbidding posses- 
sion when the question was reopened in Alabama by the passage 
of a statute which prevented a citizen from having more than 
specified quantities of liquor. Largely on the authority of Mug- 
ler v. Kansas, the Alabama Supreme Court held the provision 
constitutional. It was one of a number of instances "where 
ancillary prohibitions of acts and conduct, innocent in them- 
selves, have been sustained and confirmed as an exercise of the 
police power of the state ; and so upon the theory that some 
valid legislative purpose might be * * * prevented or 
hindered of accomplishment." 43 

" Ex parte Holcomb, 2 Dill. 392, 12 Fed. Cas. 328 (1871). 

" Roth v. State, 51 Ohio St. 209, 37 N. E. 259 (1894); Magner v. Peo- 
ple, 97 111. 320 (1881). Silz v. Hesterberg, 211 U. S. 31 (1908), sus- 
tained a State statute forbidding the possession of wild game, even 
though brought in from a foreign country. It should be noted, how- 
ever, that the doctrine of ferae naturae played some part in the deci- 
sion of this case. 

41 State v. Lewis, 134 Ind. 250, 33 N. E. 1024 (1893). 

" Patsone v. Pennsylvania, 232 U. S. 138 (1914). 

" Southern Express Co. v. Whittle, 194 Ala. 406, 69 South. 652 (1915). 
Later the Alabama Court of Appeals was called upon to decide whether 
it was constitutional to prohibit the possession of intoxicants which 
had been acquired before the law went into effect. The court held 
that this distinction could not persuade them to depart from the rul- 
ing made in the earlier case. "It could make no difference and would 
be immaterial when, where, or under what circumstances the prohib- 
ited liquors were acquired, for the offense is, by the act held to be 
valid and not invasive of constitutional rights, declared to consist in 
having in possesson more than the specified amount, without regard to 
the time or manner or purpose of acquiring it." O'Rear v. State, 15 
Ala. App. 17, 72 South. 505 (1916). See 4 Va. Law Rev. 236. 
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This decision was speedily followed in many other jurisdic- 
tions. Georgia, Idaho, Nebraska, Nevada, North Carolina, 
South Carolina, Tennessee, Utah and Washington all passed 
laws limiting possession even for personal use. 44 

The Utah case was the most important since it went to the 
Supreme Court of the United States. The laws of 1915 pro- 
vided that it should be unlawful to possess any intoxicating liq- 
uors in a prohibition district without a permit. The court re- 
viewed but declined to follow the cases headed by State v. Gil- 
man and considered above: 

"Probably the author of none of these opinions would hesi- 
tate in holding that the sale of intoxicating liquor may be 
prohibited as a legitimate exercise of the police power, and 
that such a law would not abridge any of the privileges or 
immunities of the citizens in such a way as to violate any 
constitutional provision. Still it must be admitted that, if 
the possession of such liquor 'can by no possibility injure 
or affect the health, morals, or safety of the public,' the 
sale is equally harmless; for it only transfers the posses- 
sion from one person to another. The fact is that the 
harm consists neither in the possession nor sale, but in the 
consumption of it. That is the evil which the people of 
Idaho, acting through the Legislature, are trying to eradi- 
cate, and since 'it will not require any elucidation to show 
that, if the citizen may be prohibited from having liquor 
in his possession, he can be prohibited from drinking it, 
because, of necessity, no one can drink that which he has 
not in his possession,' and since great difficulty has been 
encountered in enforcing the prohibitory laws, the state- 
ment made by the learned jurist in the case of Mugler v. 
Kansas, supra, relative to the manufacture of intoxicating 

" Delaney v. Plunkett, 146 Ga. 547, 91 S. E. 561 (1917); Kracken v. 
State, 147 Ga. 198, 93 S. E. 198 (1917); Jackson v. State (Ga.), 96 S. 
E, 1001 (1918); Saddler v. State (Ga.), 97 S. E. 79 (1918); Ex parte 
Crane, 27 Idaho 671, 151 Pac. 1006 (1915); Fitch v. State (Neb.), 167 
N. W. 417 (1918); Ex parte Zwissig (Nev.), 178 Pac. 20 (1919); State v. 
Carpenter, 173 N. C. 767, 92 S. E. 373 (1917) ; Brennen v. Southern Exp. 
Co., 106 S. C. 102, 90 S. E. 402 (1916); Liquor Transportation Cases, 
140 Tenn. 582, 205 S. W. 423 (1918); State v. Certain Intoxicating Liq- 
uors (Utah), 172 Pac. 1050 (1918); Seattle v. Brookins, 98 Wash. 290, 
167 Pac. 940 (1917); State v. Brown (S. D.), 167 N. W. 400 (1918). 
These cases are reviewed and summarized in a note in 2 A. L. R. 1085. 
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liquors for the maker's own use, as a beverage, might well 
be said with respect to its possession, which would make it 
read: 
'And so if, in the judgment of the Legislature, the manufac- 
ture of intoxicating liquors * * * would tend to 
cripple, if it did not defeat, the effort to guard the com- 
munity against the evils attending the excessive use of such 
liquors, it is not for the courts, upon their views as to 
what is best and safest for the community, to disregard the 
legislative determination of that question.' " 45 

When the case came before the Supreme Court of the United 
States a brief opinion by Mr. Justice McReynolds settled the 
question and declared the law constitutional. 46 Mill's Essay on 
Liberty and Say's Political Economy, which had figured in the 
decisions in State courts, were not referred to ; nor was any con- 
sideration given to the "right to liquor" which some of the State 
judges said was protected by the due process clauses of the 
State and Federal constitutions. Mr. Justice McReynolds' brief 
opinion, however, did offer two theories on which the law might 
be sustained: (1) The State may forbid possession if this is 
necessary to make effective its regulations restricting manufac- 
ture and sale, and (2) To hold that there is a constitutional 
right to possess liquor would be inconsistent with the decisions 
sustaining laws against manufacture, sale or gift, the only ways 
of procuring intoxicants. In the words of the opinion : 

"It must now be regarded as settled that, on account of their 
well-known noxious qualities and the extraordinary evils 
shown by experience commonly to be consequent upon their 
use, a State has power absolutely to prohibit manufacture, 
gift, purchase, sale, or transportation of intoxicating liq- 
uors within its borders without violating the guarantees of 
the Fourteenth Amendment. 

"As the State has the power above indicated to prohibit, it 
may adopt such measures as are reasonably appropriate or 
needful to render exercise of that power effective. And, 

" Ex parte Crane, supra. Commenting on this decision that posses- 
sion could be prohibited, a recent writer remarked that "Evidently the 
citizens of Idaho have no rights which the Supreme Court of that 
State is bound to respect." Lee J. Vance, "The Road to Confiscation," 
25 Yale Law Journal 285, 297 (1916). 

" Crane v. Campbell, 245 U. S. 304 (1917). 
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considering the notorious difficulties always attendant upon 
efforts to suppress traffic in liquors, we are unable to say 
that the challenged inhibition of their possession was arbi- 
trary and unreasonable or without proper relation to the 
legitimate legislative purpose. 
"We further think it clearly follows from our numerous de- 
cisions upholding prohibition legislation that the right to 
hold intoxicating liquors for personal use is not one of 
those fundamental privileges of a citizen of the United 
States which no State may abridge. A contrary view 
would be incompatible with the undoubted power to pre- 
vent manufacture, gift, sale, purchase or transportation of 
such articles — the only feasible ways of getting them. An 
assured right of possession would necessarily imply some 
adequate method to obtain not subject to destruction at the 
will of the State." 

The second ground on which the constitutionality of the stat- 
ute could be sustained left open the question whether possession 
could be penalized even though the liquor was acquired before 
the regulation went into effect. But the Supreme Court has 
since held that this makes no difference. 47 

III. 
The constitutional position of property in the United States 
has been much stronger than in any European country and it 
has been our boast that Bills of Rights guarantee American citi- 
zens individual liberties greater and more secure than those en- 
joyed by the nationals of states with flexible constitutions and 
legally omnipotent legislatures. 48 The summary which I have 

" Barbour v. State, 39 Sup. Ct. 316 (1919), affirming 146 Ga. 667, 92 
S. E. 70 (1917). See O'Rear v. State, supra. In August, 1918, however, 
the Supreme Court of Florida held unconstitutional a law prohibiting 
the possession of intoxicating liquors in certain counties of the State. 
The opinion was based on the provisions of the Florida Constitution 
which reserved to the people the right, by their direct vote, to prohibit 
the sale of intoxicating liquors. The Court said that the Legislature 
in inhibiting private ownership exceeded its authority. A concurring 
opinion said that the law was unconstitutional also under the State con- 
stitution because it did not apply uniformly to the whole State. There 
was, however, a strong dissenting opinion. Ex parte Francis, 79 South. 
753 (Fla. 1918). 

48 Hadley, Undercurrents in American Politics, p. 32. Professor 
Freund points out that the early applications of the idea of due process 
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given of the decisions in which the courts have sanctioned sus- 
cessive legislative assaults on liquors as property and subjects 
of individual use and possession would seem to indicate an ex- 
ception to these two principles of the American constitutional 
system, and the astounding thing is that there has been little if 
any discussion of the question of compensation for the value of 
the property destroyed. 

In England state purchase and control has been looked upon, 
not only as a possible preventive of the evils of intemperance, 
but also as a measure of justice to those who are deprived of 
their hitherto legitimate businesses, and it is worthy of note 
that in a country where there is "oppression of the people," 49 
prohibition is being urged with some regard for property rights. 50 
American state legislation and congressional enforcement of the 
Eighteenth Amendment, on the other hand, have been based on 
the principle of confiscation and rights of property or of indi- 
vidual liberty will be regarded even less in the future. The 

turned upon the protection of vested rights. "It was a very different 
matter," he says, "to insist in the name of the idea of due process upon 
an immunity of individual action from legislative control. Until the 
middle of the nineteenth century no such idea was suggested by law- 
yers, courts, or text-writers. The prohibition legislation of the fifties 
gave the first opportunity of asserting such a liberty, but the slight 
attempts made in that direction found practically no judicial response." 
Later opportunities were given by the Granger and Workmen's Com- 
pensation legislation. Freund, Standards of American Legislation, p. 
209. 

*' Beebe v. State, supra. 

°" "The sale of alcoholic drinks is a lawful trade recognized by the 
State itself. It affects many other interests than those of the manu- 
facturers who provide, and the publicans who dispense, the drinks. 
The confiscation of property in distilleries and breweries, in public- 
houses and beer-houses, would cause widely-spread misery among in- 
nocent people. If the choice of reform lies between confiscation and 
compensation, it is then reasonable that the State, which in 1833 paid 
the sum of £20,000,000 to the slave-owners when it abolished slavery 
in the British Colonies, should pay a corresponding sum to the owners 
of shares in the Liquor Trade if it decides to abolish the Trade." J. 
E. C. Welldon, "State Purchase as Practical Politics," The Contempo- 
rary Review, July, 1918. Nor is this a voice crying in the wilderness. 
See Rowntree and Sherwell, State Purchase of the Liquor Trade 
(London, 1919) and Carter, The Control of the Drink Trade (London, 
1919). 
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court in the Indiana case suggested that when the people 
smarted under losses from depreciated currency or accidents on 
railroads, they might feel inclined to take radical action against 
banks and common carriers. It is worthy of consideration 
whether, in the fight which is to come over the control of the 
railroads, the precedent of the prohibition legislation is not an 
ominous one. There are to be sure, a number of different cir- 
cumstances: the liquor traffic had very harmful effects and at- 
tempted to retain its position by an alliance with politicians and 
a control of the press which, happily, have not been duplicated 
in the case of railroads. But that, under the State police power 
acting for the general welfare, and under the amendment to 
the Federal Constitution, businesses worth millions of dollars 
should have been made valueless is an indication of what a pow- 
erful, well-organized minority can do if it is arguing a moral 
issue. I am not here maintaining that liquor dealers should 
have been compensated by the state, but am simply suggesting 
that the precedent is not one which is in keeping with President 
Hadley's remarks about the protected position of property un- 
der the American constitution and may bode ill for the owners 
of the railroads or the coal mines. 

Litigation under the Eighteenth Amendment will probably be 
frequent but, I take it, there will be few if any restrictions put 
upon legislative control. The language of the amendment is : 

"Section 1. After one year from the ratification of this arti- 
cle the manufacture, sale or transportation of intoxicating 
liquors within, the importation thereof into, or the expor- 
tation thereof from the United States and all territory sub- 
ject to the jurisdiction thereof, for beverage purposes is 
hereby prohibited. 

"Section 2. The Congress and the several States shall have 
concurrent power to enforce this article by appropriate 
legislation." 

The suggestion is made that possession and use are still mat- 
ters of State regulation and that the jurisdiction of Congress is 
limited to the manufacture, sale and transportation. But, as 
has been seen above, the courts have sanctioned restrictions on 
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possession in order to make effective the laws as to sale, and 
there is no reason to believe that the Supreme Court of the 
United States will be any less liberal when it comes to pass 
upon what is "appropriate legislation" to enforce the amend- 
ment. So with the definition of what constitutes an "intoxi- 
cating" liquor. The Supreme Court of the United States has 
held that a State may prohibit the sale of malt liquors which 
are not intoxicants if this is necessary to enforce the regulations 
against real intoxicants : 

"It is also well established that, when a State, exerting its 
recognized authority undertakes to suppress what it is free 
to regard as a public evil, it may adopt such measures hav- 
ing reasonable relation to that end as it may deem neces- 
sary in order to make its action effective. It does not fol- 
low that because a transaction separately considered is in- 
nocuous it may not be included in a prohibition the scope 
of which is regarded as essential in the legislative judg- 
ment to accomplish a purpose within the admitted power 
of the government. * * * With the wisdom of the 
exercise of that judgment the court has no concern; and 
unless it clearly appears that the enactment has no substan- 
tial relation to a proper purpose, it cannot be said that the 
limit of legislative power has been transcended." 51 

It is not likely that the Supreme Court will deny this right to 
Congress, and while a legislative fiat cannot make "2.75%" in- 
toxicating, and the Federal prerogative is confined to liquors 
which are "intoxicating," nevertheless the Court will probably 
say that a law forbidding the manufacture and sale of "2.75%" 

61 Purity Extract Co. v. Lynch, 226 U. S. 192 (1912). In State v. 
George (La.), 67 South. 953 (1915), a statute provided that "it shall be 
unlawful to sell or offer for sale any other beverage of any nature, 
kind, or description, whether intoxicating or non-intoxicating, or any 
article of merchandise under the same roof where near beer is sold as 
a beverage." The court brought the statute under the police power 
of the State by considering it primarily a regulation of the sale of 
near beer, not a regulation of the sale of other merchandise. Jackson 
v. State (Ga.), 96 S. E. 1001 (1918), sustained a State statute which 
prohibited the sale of malt which, when diluted, could be used as a 
beverage. The question is argued to some extent in the reports made 
by the Senate and House Committees on the prohibition enforcement 
bill. See 66th Congress, 1st Session, House Report No. 91, Parts 1 and 
2, and 66th Congress, 1st Session, Senate Report No. 151. 
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is "appropriate" legislation for the enforcement of national pro- 
hibition. Certainly an unbroken line of decisions by the Su- 
preme Court of the United States indicates that this will be the 
case. 

Many such questions will come before the courts for deter- 
mination. The enforcement of the amendment by concurrent 
Federal and State legislation will raise a number of interesting 
points. Federal administration of the enforcement laws will 
show more clearly than any other national activity the vanish- 
ing authority of the States, and we will soon begin to assess the 
results of the political metamorphosis caused by the success of 
a powerful, well-organized minority in forcing the adoption of 
national prohibition by constitutional amendment. This policy 
is immutable. A two-thirds majority in both branches of Con- 
gress and three-fourths of the State legislatures can in all prob- 
ability never be secured to take prohibition out of the constitu- 
tion. The citizen still has a right to life and a right to liberty, 
but he no longer has any constitutional right to liquor. 

Lindsay Rogers. 
University of Virginia. 



